
Table One

Lower 25%ile • 1997 • All Stations

Affiliation Net Revenue

ABC $5,782,003.00

CBS $5,850,992.00

Fox $4,306,143.00

NBC $5,870,325.00

UPN $2,543,646.00

WB $3,085,436.00

Independent $2,451,508.00

Pre-Tax Profits

$80,911.00

$42,180.00

$27,907.00

$393,136.00

($424,570.00)

($1,331,907.00)

($228,336.00)

Source: 1998 NAB/BCFM Television Financial Report

Likewise, Ameritech' s assertion that no station would be in jeopardy because
the broadcast television industry has thrived in recent years exemplifies false
generalization. Many stations do operate at the margin and hardly may be expected
to subsidize their DTV operations through the entire transition period. Only DTV
must carry rules during the transition will assure that their DTV signals are
available to all DTV viewers and enable them to become self-sustaining as quickly
as possible.

Finally, NCTA claims that non-cable subscribers actually would suffer if DTY
must carry rules during the transition accelerated the transition. NCTA reasons that
a viewer who cannot afford cable also cannot afford a DTV receiver or converter.
Thus, NCTA urges, the substantial government interest in maintaining free
broadcast television service would be compromised rather than advanced by DTV
must carry rules during the transition. 14 The faulty premise of this argument is the
assumption that DTV receivers and converters will remain expensive. As in the
case of every other video and digital device which has entered the marketplace, the
prices for these new devices are expected to fall dramatically. As the end of the
transition approaches, consumers likely will be replacing their analog receivers in
due course with DTV receivers at prices no less daunting than what they might
have paid for an analog set. Furthermore, as hard as it may be for NeTA to
comprehend, some consumers may be perfectly satisfied with just broadcast
television service. Particularly if local television stations provide multiple program
services, they will be viewed as closer substitutes for cable service. Therefore,

14NCTA Comments at 26.
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NeTA's new found concern for non-cable subscribers fails to produce a sound
basis for discounting the need to preserve off-air DTV choices for non-cable
subscribers.

Discovery also makes the absurd claim that DTV must carry rules during the
transition would reduce local television stations' incentives to "invest in improved
transmitters and broadcast technology." 15 Local television stations are not going to
write off the 30-40% of their audience which continues to rely on off-air
reception. 16 ALTV, for example, pushed the Commission to permit UHF stations
to move quickly to improve their DTV facilities to more closely approach the reach
of their VHF competitors' DTV signals.!7 Discovery's position, born of an
understandable ignorance of broadcasting, is, therefore, untenable.

15Discovery Comments at 29.

16Cable interests assert that DBS subscribers continue to rely on off-air reception for access to local
television stations. However, as recently stated by the Satellite Broadcasting and Communications
Association, "[M]any potential satellite subscribers may not have antennas at all, because they are often
disaffected cable subscribers who had their rooftop antennas removed when they subscribed to cable."
Comments of the Satellite Broadcasting and Communications Association, CS Docket No. 98-201 (filed
December 11, 1998) at 20, n.52.

17 Notably, ALTV was confident even then that the Commission would adopt DTV must carry rules
during the transition as per the statute. However, as ALTV has often emphasized, cable carriage is not the
panacea vis-a-vis resolving the competitive disparity between UHF and VHF stations. Petition for
Reconsideration, MM Docket No. 87-268 (filed June 11, 1997, by ALTV).
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This approach to the issue is flawed. First, it focuses on program content. Must
carry rules, however, are considered content neutral. l What the must carry rules
protect is a system of broadcasting consisting of a dispersed array of local
television stations throughout the nation, which provide a service that is free and
universally available. 2 Cable television -- or, indeed, any other video medium -- is
decidedly not free. Cable television, like other MVPDs, is not universally available.
Furthermore, most communities are served by multiple, competitive local
television stations, which provide a diversity cable, typically as a monopoly
provider, cannot equal. Second, local television stations -- unlike cable systems -
remain subject to an obligation to operate in the public interest. 3 Third. ALTV finds
it ironic that cable interests would tout their local news channels, when they oppose
must carry in order to carry more national cable networks and apparently arc
prepared to jettison the purportedly ultimate public affairs channel, C-SPAN, at the
drop of a hat.

Lastly, in this regard, despite the basic irrelevance of program content, ALTV
must observe that cable news channels arc creatures of a few large markets.
Broadcast news and public affairs are found alive and well in all markets from New
York to Glendive. Therefore, contrary to the assertions of Ameritech and others,
this nations system of local broadcasting, which will undergo no change, save for
the shift to a digital transmission standard, in the transition to DTV remains
immensely valuable and demonstrably deserving of the protection to be provided
by DTV must carry rules during the transition.

1Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 129 L. Ed. 2d 497, 114 S. Ct. 2445 (1994).

2Turner lJ, 1997 LEXIS 2078, 23-25.

3Turner lJ, 1997 LEXIS 2078, *
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First, Discovery states that protecting local television stations' DTV as well as
analog signals would do nothing to enhance source diversity. This view is horribly
short-sighted. It implicitly assumes that local television stations wiH maintain their
analog and DTV facilities forever, which, of course, they will not. In the long run,
the absence of DTV must carry rules during the transition would imperil the
viability of DTV stations denied carriage on local cable systems. Only the stations
carried by cable would have had even the opportunity to survive. The failure of
even a few stations would reduce the multiplicity of sources available to all viewers
once the transition ends.

Notably, the end of the transition is subject to no delay directly based on the
number of surviving stations. Maintenance of the proverbial rump broadcasting
service referenced in Turner II might well be sufficient to promote DTV set and
converter sales sufficient to satisfy the criteria established by Congress for
terminating the transition. Thus, a significant number of smaller stations may be
sacrificed, thereby reducing substantially the multiplicity of services available to
noncable subscribers. Cable subscribers also wOLlld suffer this loss of diversity. but
the loss of two or three among 50 to 100 program channels is small beer compared
to the loss of two or three of six or seven local television stations. The government
interest in diversity, therefore, is very heavily implicated in the decision whether to
adopt DTV must carry rules during the transition.

Second, Discovery alleges that diversity would be impeded by DTV must carry
rules during the transition because such rules could require cable operators to carry
twice as many signals. First, of course, this is far too simplistic. As will be
described below in considerable detail, the marginal impact of DTV must carry
rules during the transition will verge on the de minimis. No double burden is likely
to befall any cable system. Thus, the effect of DTV must carry rules during the
transition on the diversity of program services offered by cable systems is likely to
be negligible. Second, ALTV wonders how the same cable industry which lusts
after cable operators' editorial freedom can suggest that they contribute to diversity,
especially with respect to mUltiple sources. If cable systems are little more than
conduits for programming from other sources, why guard their editorial discretion
so jealously? If they are content controllers, then how is what they provide
diversity? Has not everything they carry passed through the same filter? Such
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musing may be no more than a worthy aside, but ALTV must admit some chagrin
that cable interests long have been able to exploit having it both ways!

Picking up on the same theme, NeTA claims that analog must carry will
preserve all local television stations' voices. Ameritech similarly posits that
"because both [analog and digital] signals would be subject to the same editorial
control, they would represent the same viewpoint..." The purpose of the transition,
however, is to wean viewers from analog broadcasting. Ultimately, that analog
voice will be muted forever. If the digital voice of that local television station has
been muted from the outset because cable operators were permitted to determine
which broadcast voices were to be heard and which were not, then the voices of
local television stations hardly will have been preserved. Only DTV must carry
rules during the transition will assure that the voices of all local television stations
continue to be heard in the upcoming digital millennium.
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This is preposterous. Far too much is at stake. First, the government has a
substantial interest in return of local television stations' analog spectrum. Only after
the transition is complete can this occur. Only after the spectrum is returned can it
be auctioned. Congress set a deadline for return of spectrum by the end of 2006
precisely in recognition of this interest. I More is involved than revenue for the
government, which even Time Warner admits is substantial. The liberation of this
substantial amount of spectrum will provide the opportunity for development of
new communications services, including more local television stations.2 These are
substantial government interests

Nonetheless, Time Warner insists that cable and DBS can carry off the
transition to DTV, thereby negating any government interest in assuring consumer
access to the DTV signals of local television stations as a means of expediting the
transition. This epitomizes wishful thinking in two salient respects. First, Time
Warner undoubtedly would love to see consumers be weaned from analog
broadcasting to digital cable. Denying or delaying carriage of local television
stations' DTV signals would play an important role in making Time Warner's
wish come true. Moreover, it confirms that cable operators will have even g.re~lter

incentives to deny carriage to local television stations' DTV signals than they (lId
with respect to their analog signals) Second, one must be dubious of cable's ability

I As stated in the Conference Report:

Section 3003 of the conference agreement adds a new section 309U)(14)(A) to the
Communications Act to require the Commission to reclaim the 6 MHz each broadcaster now
uses for transmission of analog television service signals by no later than December 31, 2006.

2These newly available channels will provide an opportunity for new entrants into television
broadcasting in a manner unprecedented in recent years.

3Time Warner offers the additional insight that "no one could argue that consumers will refrain from
purchaSIng digital TV sets unless every local digital broadcast signal is carried on cable." Time Warner Cable
Cnmmcnts at 7, n.8. Again, this buttresses the prediction that cable operators will carry some, but not all local
television stations' DTV signals, just as it did in the case of analog signals. More to the point, it evades the
issue oj how many local television stations's DTV signals must be carried to stimulate demand for DTV sets
sufficiently to conclude the transition on a timely basis.

Number 18 in a Series of 33 Page 1



to add sufficient impetus to the transition via their own digital offerings. Broadcast
programming remains the most popular programming on cable systems. Little
reason exists to suggest that this will not continue to be the case in the digital era.
Furthermore, many cable systems have placed their digital programming on a
separate digital tier for which they make an additional charge to their subscribers.
This only compounds the reduced potential inherent in a medium which leaves 30
to 40 per cent of consumers unserved. Thus, assuring carriage of local television
stations' DTV signals via DTV must carry rules during the transition likely will
remain essential to a prompt completion of the transition period.
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As deafening as their piercing vibrato may be, it really is just so much noise.
First, their logic would demand that the government stand idly by until a predictable
harm occurs. One might envision the government taking no action in preparation
for the impending impact of a comet on the earth because no harm-will occur until
the comet actually hits. The Court hardly has countenanced such an approach, even
in the case of cable television regulation. Thus, in United States v. Southwestern
Cable Co., 392 U. S. 157, 176-177 (1968), the Court upheld the Commission's
initial regulation of cable television carriage of broadcast signals, stating:

The Commission acknowledged that it could not predict with
certainty the consequences of unregulated CATV, but reasoned that
its statutory responsibilities demand that it "plan in advance of
foreseeable events, instead of waiting to react to them."

Here the Commission again must refuse to await the all too predictable repeat
of events surrounding carriage of local television stations' analog signals. This
position draws further support from Turner II. Therein the Court was no less
insistent that Congress could act prophylactically:

A fundamental principle of legislation is that Congress is under no
obligation to wait until the entire harm occurs but may act to prevent
it. "An industry need not be in its death throes before Congress may
act to protect it from economic harm threatened by a monopoly. It

Turner, supra, at 672 (STEVENS, J., concurring in part and
concurring in judgment). As a Senate Committee noted in a Report
on the Cable Act, "we need not wait until widespread further harm
has occurred to the system of local broadcasting or to competition in
the video market before taking action to forestall such consequences.
Congress is allowed to make a rational predication of the
consequences of inaction and of the effects of regulation in
furthering governmental interests." Senate Report, at 60. 1

Therefore, the Commission has no obligation to await the occurrence of what is
eminently predictable (i.e., the failure of cable systems to carry significant numbers

1Turner II, 1997 LEXIS 2078, *58.
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of local stations' DTV signals, the resultant weak performance, if not demise of
those stations' DTV services, and a sluggish transition).

Second, the prediction that cable operators will refuse to carry the DTV signals
of a significant number of local stations is rational and well-supported given the
history of noncarriage of analog signals in the absence of must carry. It
demonstrates in no uncertain terms that, left to their own devices, cable operators
will pursue their own economic interests. If nothing else, the haste with which they
apparently will drop C-SPAN clearly suggests that economic motivations will
dominate carriage decisions. They certainly have no interest in preserving free,
broadcast service, especially to non-cable subscribers. Thus, as in the case of analog
television, every reason exists to predict that cable systems will carry those DTV
signals which they believe will contribute to their profitability. Other local television
stations' DTV signals simply will not be carried.

Third, the record already includes evidence of harm to the efforts of local
television stations to commence DTV service. For example,. licensees are
complaining that lack of certainty about carriage is hampering their ability to finance
their new DTV facilities. As observed by the Station Representatives Association:

Markets hate uncertainty. Uncertainty about whether viewers will
have access to the digital signals of their local stations will
discourage advertiser support of the new digital services, deter
programmers, scare off investors, and spook consumers who might
otherwise buy sets to receive new digital services)

The prediction of noncarriage is further supported by cable interests, who
readily reveal the economic incentives of cable operators to maximize revenue per
megahertz of capacity and the importance of advertising dollars to cable networks.
The cable industry's uncompromising attitude on the issue of DTV must carry
rules during the transition, perhaps, hest revcals its deep-scated antagonism towards
carrying all local stations' DTV signals. History is destined to repeat itself. The
Commission hardly need pretend otherwise.

2Comments of the Station Representatives Association,.cS Docket No. 98-120 (filed October 13,
1998) at 4 [emphasis supplied][hereinafter cited as "SRA Comments"]. The looming menace of uncertainty
also answers those like Microsoft and VCC et ai., who argue that adoption of DTV must carry rules during the
transition would be premature. Comments of Microsoft Corporation, CS Docket No. 98-120 (filed October 13,
1998) at 10 [hereinafter cited as "Microsoft's Words"]; DCC Comments at 3 ef seq. Prematurity arguments
also illustrate the danger of looking at the trees instead of the forest. When all is said and done, the absence of
DTV must carry rules during the transition will leave many stations with DTV signals unavailable to the bulk
of their potential audiences.
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Such confidence in voluntary carriage agreements is not shared by many local
television stations, as the record plainly demonstrates. In the words of one station
owner:

Many of Pappas's stations operate in the UHF band and are either
not affiliated with a network of affiliated with one of the newer or
emerging networks, such as Fox Broadcasting Company, The WB,
or the United Paramount Network. Lacking the leverage of longer
established VHF stations that enjoy affiliations with the Big Three,
all but one of Pappas's stations have uniformly been forced to opt
for must-carry. Given those facts, and the likelihood that they will
persist through at least the next three-year election cycle,
retransmission consent offers Pappas and those similarly situated no
realistic alternative to must carry for both analog and DTV signals)

This sentiment is shared by UPN affIliates:

The cable industry has made it clear in its OpposltlO'n to the
imposition of DTV must-carry that it will not carryall Of the DTV
signals available in a market unless required to do so. That is
particularly true with regard to affiliates of the new networks and
independent television stations.... [T]he greater the diversity of UPN
affiliate programming and the more defined is the niche
programming broadcast by UPN affiliates and independent stations,
the less likely cable systems are to voluntarily carry such stations.4

I Discovery Comments at 31.

2Timc Warner Cable Comments at 10-11.

3Pappas Comments at 22.

4UPN Affiliate Comments at 3.
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Local television stations in smaller markets are no less dubious of voluntan
carriage agreements:

An ironic twist to the proposal to use [retransmission consent]
negotiations to obtain DTV carriage is that the only stations that will
be able to do so are the ones that are less likely to have trouble
obtaining DTV carriage: namely, major market affiliates of the
major national networks on cable systems close to their city of
license. This excludes many of the stations Congress was concerned
about in enacting must carry, including the small independent
stations.S

Indeed, as ALTV already has shown, negotiations appear to involve large
market affiliates, not the marginated stations which bring little bargaining power to
the table. 6 Therefore, retransmission consent agreements will not be a viable vehicle
for voluntary carriage of the DTV signals of many local television stations.7

SPikes Peak Comments at 10; see also Comments of Retlaw Enterprises, Inc., CS Docket No. 98-120 (fill
October 13, 1998) at 3 [hereinafter cited as "Rctlaw Comments"].

6ALTV Comments at 46-47

7In any event, leaving DTV carriage to marketplace negotiations is an illusion, as so aptly noted by the
Station Representati ves Association:

Nor should the Commission leave these issues to the marketplace or to private party
negotiations. With the compulsory license that allows cable to retransmit broadcast signals,
retransmission consent and various other regulations derived from Section 307(b), this is not,
and never has been, an unregulated marketplace.

SRA Comments at 4.
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Their claims, however, fail to withstand analysis, just as they crumbled under
judicial review of the analog must carry rules. 3 The true burden of DTV must carry
rules during the transition wil! be very modest. Cable interests argue that DTV
must carry rules during the transition would more than double the burden of analog
must carry and then some. 4 The "double the burden" argument at least enjoys a
superficial plausibility. If a system is carrying X l1umber of local television stations
under analog must carry, then DTV must carry rules during the transition logical!y
might be expected to require the system to carry 2X number of must carry stations.
The implicit assumption, of course, is that local television stations electing must
carry for their analog signals will elect must carry for their DTV signals. Cable
interests, however, do not stop there. They claim that the burden would more than
double because cable operators currently carry no digital signals. s The implicit
assumption there is that more stations will elect must carry for their DTV signals
than now elect must carry for their analog signals. Thus, for example, a cable
system carrying the analog signals of six local television stations, four via
retransmission consent and two under must carry, might end up carrying the DTV
signals of three local stations under must carry and three via retransmission

1See, e.g., NCTA Commcnts at 30; Discovery Comments at 20-21.

2A&E Commcnts at 4l.

3TlIrner II, 1997 LEXIS 2078, *62-64.

4NCTA Comments at 30.

5NCTA Comments at 30.
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consent. Its two station analog must carry burden would more than double from
two analog signals to five signals (two analog and three digital) under an analog
plus digital must carry rule. This, however, is the high point of the analysis from
cable's perspective.

From there, it begins to dissemble. First, a double burden turns out to be de
minimis. The number of analog signals added pursuant to must carry has been
minuscule, usurping a mere 1.18 per cent of active cable channels.6 Assuming no
increase in the number of cable channels (an absurd assumption), doubling the
must carry burden still would divert little more than two per cent of active cable
channels to must carry signals. In other words, twice de minimis still is de
minimis.

Second, the burden hardly is likely to exceed twice de minimis. No reason at all
exists to believe that stations which now secure carriage for their analog signals will
not gain carriage of their DTV signals on the same basis. Indeed, as shown above,
the cable industry itself insists that "retransmission consent and private negotiation
will be the vehicle by which the overwhelming majority of broadcasters will obtain
cable carriage for their digital signals."7 Therefore, the constitutionally negligible
number of must carry signals may double, but no basis exists for arguing that the
burden would be any greater.

Third, whereas cable interests may grouse that they have no excess capacity to
carry local television stations's DTV signals and point to the burden they assume in
carrying additional non-must carry DTV signals, this is a burden they assume
voluntarily. It is of no constitutional moment. 8 Moreover, displaced cable networks
have no cause to complain about infringement of their rights when a cable operator
determines that carriage of a local television stations' DTV signal better serves the
cable operator's interests.

Fourth, the very marginal increase in must carry demands will occur gradually

6As the Court found in Turner 1J. 1997 LEXIS 2078, *61, *63:

Appellees note that only 1.18 percent of the approximately 500,000 cable channels nationwide is
devoted to channels added because of must-carry....

***

It is undisputed that broadcast stations gained carriage on 5,880 channels as a result of
must-carry.

7Discovery Comments at 31.

8As the Court observed in Turner II, 1997 LEXIS 2078, *63[citations omitted]:
While broadcast stations occupy another 30,006 cable channels nationwide, this carriage does not
represent a significant First Amendment harm to either system operators or cable programmers
because those stations were carried voluntarily before 1992, and even appellants represent that the
vast majority of those channels would continue to be carried in the absence of any legal obligation
to do so.
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over time and will be accompanied by increases in cable channel capacity. 9 Indeed.
if, as cable interests state, negotiations involving the large market stations first
required to commence DTV transmissions are "constructive and promising,"
carriage of local television stations' DTV signals pursuant to a must carry
requirement may be years away.IO

Fifth, none of this takes into account the considerably greater capacity of digital
transmission. Cable interests are willing to let the Commission assume that the
margin for decision will take place in a world of six megaHertz television channels.
Local television stations' analog signals will occupy six megaHertz of bandwidth,
their DTV signals another six, for a total of twelve megaHertz. At the same time,
cable networks wiII continue to occupy the same six megaHertz of bandwidth.
MegaHertz do add up quickly at that rate. However, in a digital environment the
arithmetic changes dramatically.li The analog signals of both local television
stations and cable networks may be converted to digital -- just like the DBS
operators do! Six megaHertz now becomes a multilane path, capable of
transmitting six or more up-converted analog signals. Even assuming a more
modest 4: I capacity ratio, those 12 local stations' analog signals now occupy 18
megaHertz of bandwidth. At the saine time, the 60 cable networks now occupy 90
megaHertz of bandwidth. Thus, using 108 megaHertz or 18 six-megaHertz
channels, a digital cable system (or the digital portion of a hybrid system) may
provide 72 channels of converted analog broadcast and cable network
programming. ALTV dares suggest this would leave a staggering amount of
capacity on any reasonably sized cable system for pure digital programming.
including local television stations' DTV signals. For example, a 750 MHz system
(approximately 120 six-megaHertz channels) would retain a hundred six
megaHertz channels for digital or other uses. Even then, local television stations'
DTV signals would not occupy six megaHertz, even during HDTV
transmissions. i2 Two HDTV broadcast signals can be carried in six megaHertz.!3

9See, e.g., Comments of the Consumer Electronics Manufacturers Association, CS Docket No. 98-120

(filed October 13, 1998) at 16-17 [hereinafter cited as "CEMA Comments"].

10Discovery Comments at 31.

11 The cable industry hardly is dragging its feet into the digital era. General Instruments, for example,

reports installing "over 600 digital headend systems for cable operators throughout the United States." Comments
of General Instruments Corporation, CS Docket No. 98-i20 (filed October i3, 1998) at 2 [hereinafter cited as "GI
Comments"].

12Cable systems may elect to use QAM modulation, thereby "increasing the efficient use of cable

spectrum and reducing the possibility that other cable services will have to be dropped to make room for the new
digital broadcast services." Comments of MediaOne Group, Inc., CS Docket No 98-120 (filed October 13, 1998) at
12 [hereinafter cited as "MediaOne Comments"]. As MediaOne further asserts:

[A]ny RF modulation format conversion from VSB to QAM is totally transparent to broadcasters'
underlying video content (including transmission of enhanced program information, such as
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Thus, of those 100 rcmaining channels, the 12 local television stations' DTV
signals in HDTV format would account for only six. On a 4S0 MHz system
(approximately S4 channels), 36 six-megaHertz channels would remain available
for digital. Again, the 12 local television stations' DTV signals would account for
six channels, leaving 30 for the cable operator. 14 Again, only those stations
securing carriage of their DTV signals via must carry are pertinent to the analysis.
Therefore, the "burden" of DTV must carry rules during the transition would be
but a tiny and fading blip on the constitutional radar screen.

Sixth, even analog systems with substantial capacity would have no significant
difficulty carrying the DTV signals of a few additional local television stations.
Again, the marginal effect of DTV must carry rules during the transition would
consist only of the DTV signals of the few stations which cable systems otherwise
would not carry. Cable systems by their own admission -- even insistence -- will be
carrying the DTV signals of most local television stations. Thus, they will be
choosing freely to carry such signals with complete awareness and acceptance of
the effect on carriage of other program channels. In other words, whatever cable
networks they may elect to drop in order to carry voluntarily the signals of most
local television stations' DTV signals, those drops may not be laid at the feet of
DTV must carry rules during the transition! Only the few signals not otherwise
carried may be considered in assessing the impact of the rules on cable operators'
constitutional rights.

Seventh, contrary to some cable interests' assertions, even pure analog cable
systems would not be required to provide additional converters or set-top boxes for
subscribers in order to carry the DTV signals of local television stations. ls

Broadcasters' DTV signals may be passed through the cable system intact and fed
directly to the subscribers DTV receiver. As CEMA points out:

The digital broadcast signal can be retransmitted without alteration on an analog
cablc system within an existing 6 MHz channel. At the consumer's television set
the signal either could be bypassed through the cable box without change and
connectcd to thc DTV input jack on the rcccivcr, or the cable can be directly
connected to the DTV jack and the television set tuned to the appropriate channel.

baseball scores). The conversion from VSB to QAM causes no degradation of broadcast video
quality, rather, the same digital signal quality which broadcasters deliver to the cable headend will
be received by cable subscribers with digital television receivers."

MediaOne Comments at 12.

13See Comments of the Consumer Electronics Manufacturers Association, CS Docket No. 98-120 (filed

October 13, 1998) at 17 [hereinafter cited as "CEMA Comments"].

14S ubject, of course, to PEG requirements, etc.

15Eg, NCTA Comments at 32.
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All functions of the digital signal will be processed to the full capability of the
television set. 16

As long as the receiver is capable of demodulating and processing
off-air DTV signals, it also would be capable of demodulating,
processing, and displaying the DTV signal "passed through" by the
cable system. Consequently, very little would be required of an
analog cable system to pass through local television stations' DTV
signals. I?

Thus, cable interests' penchant for exaggeration of the impact of must carry
rules stands revealed yet again. The Commission must not be cowered by cable
interests' incessant wailing about capacity constraints. They are just noise,
discordant with the facts and served up only to distract the Commission from the
very marginal impact of DTV must carry rules during the transition.

16CEMA Comments at 21-22;see also, e.g., Comments of Harris Corporation, CS Docket No. 98-120
(filed October 13, 1998) at 8 [hereinafter cited as "Harris Comments"]. As CEMA emphasizes:

While cable operators for their own reasons may wish to manipulate the digital signal
and process, remodulate, or demodulate it within their systems, including in cable set-top boxes,
such cable processing is purely for the benefit of the cable operator.

CEMA Comments at 13.

17ALTV reiterates that it has proposed rules which would impose DTV must carry rules during the

transItion only Oil cable systems which (I) voluntarily upgrade their facilities to digital (in whole or in part) or (2)
have substantial analog capacity No system would be forced to upgrade. No analog system would be required to
provide boxes to downconvert local television stations DTV signals, provided the signal was pass through intact in
its off-air transmission formal. See ALTV Comments at 22.
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Such posturing neglects that cable interests also insist that they will carry most
local television stations' DTV signals in the absence of must carry. One may
conclude, then, that the new services for which systems are upgraded includes the
DTV signals of local television stations. Indeed, because local television stations,
unlike cable systems, are required to initiate DTV service, they likely will provide
more DTV programming more quickly than cable networks and, at least, will
provide some of the most popular DTV programming early in the transition. As
cable systems did in the sixties and seventies, they will use broadcast programming
to prime the interest 01 cable subscribers. The bulk of broadcast DTV signals
carried will fall into the same category of program services as new cable networks,
i.e., new, highly attractive services desired by consumers. Therefore, they are very
much part of the equation in cable systems' impetus to upgrade their systems
and/or expand channel capacity.

Furthermore, cable interests engage in doublespeak in complaining that local
television stations' DTV signals would he duplicative services "that can only be
received hy a handful of high-income consumers with expensive digital TVs.'"
Will the digital versions of new cable networks be any different'? Only the
purported handful of consumers with DTV sets will be able to see them. ALTV
wonders why this is such a great concern if the signal is provided by a local
television station, but of no apparent moment if the signal is provided by a cable
network.

Finally, as so eloquently noted by Circuit City Stores, Inc.:

Significant investment in digital cable technologies began years ago
and continues to accelerate each year, calling into question any claim

1See, e.g, MediaOne Comments at 23.

2MediaOne Comments at 23.

3MediaOne Comments at 24.
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that the cost of carriage will be too burdensome if imposed on cable
operators alone. Indeed, the ongoing transformation of cable
systems into digital systems should assure that the incremental costs
of ensuring that those systems can carry digital broadcast television
remain low. 4

Ultimately, therefore, cable interests' suggestion that the Commission ignore
new cable system upgrades and expanded capacity is easily exposed as grossly
self-serving and untenable.

4Comments of Circuit City Stores, Inc., CS Docket No. 98-120 (filed October 13, 1998) at 14[hereinafter

cited as "Circuit City Comments"].
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This is true, but it miscasts the issue. 2 The issue is not whether must carry will
assure the success of broadcast DTV. The issue is whether cable systems can
assure the failure of broadcast DTV or, at least, some DTV stations. Must carry
rules only assure that local television stations can compete toe-to-toe with other
stations and cable programming. If they provide popular programming, they will
succeed. If not, they may well fail. If they fail, however, they will fail because they
drew insubstantial audiences, not because lack of cable carriage deprived them of
access to much of their audience in the first place.

In sum, this veritable cornucopia of excuses rests on a cable mythology which
loses all veracity in the harsh glare of truth. ALTV urges the Commission not to be
deterred. As laborious and time-consuming as it may be, the Commission must
navigate through cable's flack and fulfill its mandate to the marginated stations and
consumers which will be stung harshly unless the Commission adopts DTV must
carry rules during the transition.

1See, e.g., Discovery Comments at 19; A&E Comments at 37-38.

20ddly enough, Time Warner seems to think that analog must carry rules have secured the viability of
broadcast television. Time Warner Cable Comments at 20. ALTV respectfully suggests that a station offering lousy
programming will fail even if it maintains access to much of its audience via cable. Must carry makes the programs
available to consumers; it hardly makes them watch it.
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They know better. They know that all the A-B switches on earth, no matter how
reliable, how sophisticated, or how easy to use, are worthless without something to
connect to the "A" input.3 What they fail to mention is that they have
systematically (as it were) removed millions of household antennas in the course of
installing cable television in the majority of the nation's television households. 4

Now, they reason, anyone who pays $10,000 for a digital receiver (1) really wants
to see digital pictures and (2) can afford an antenna.5 This miscasts the issue. First,
focusing exclusively on the "early adapters" who will pay handsomely for their
DTV receivers is myopic. The subsequent rounds of DTV purchasers will not be
early adapters with seemingly limitless discretionary income. They will pay less for
sets; they may just purchase relatively inexpensive converter boxes. An antenna and
installation will be a significant expense at the margin -- and this ignores the effect
on household appearance. Thus, the "$10,000 set crowd" is not the issue.

Second, the cost-benefit analysis for them is not whether to pay for the
capability to see all local television stations off-the-air. The issue is how much they
are willing to pay for access to the handful of local television stations not carried by
their cable system. Again, cable claims that it will carry most stations. Thus, the
antenna cost must be commensurate with the value of not all local stations' DTV
signals, but with the value of the few, uncarricd stations.

1Not to be confused with "CDs" or the apostle "EF." For those who missed thc acclaimcd film by Roben

Duvall, The Apostle: The Duvall character took upon himself the name "the Apostle EF," derived from his full
name, "Euliss F."

2See, e.g., A&E Comments at 39-40; Discovery Comments at 25 et seq.; Time Warner Cable Comments

at 8.

3ALTV would more readily appropriate the "A" for antenna input for broadcasters, but "B" for broadcaster

would be quite alright, too. To avoid confusion, the reference to the "A" input herein means the input for the
consumer's antenna, assuming, of course, the consumer still has one.

4As observed by Sony Electronics, Inc., "the real issue is not A-B switches, but rather antennas." Sony

Commcnts at 9.

5Discovery Comments at 27-28.
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Third, even pre-installed remote controlled A-B switches will not provide
convenient access to off-air signals. Their grazing rights, so to speak, will be
circumscribed. Consumers will be required to exit their cable service to receive off
air signals. They will lose access to channels via the program guide, menu, or other
navigational device employed by the cable operator. This involves more than
inconvenience to the subscriber who must toggle back and forth between cable and
off-air channels. Local television stations refused cable carriage will suffer a
palpable disadvantage vis-a-vis their local station competitors. They will not be
grazing fodder on the cable menu.

Thus, the utility of the A-B switch has improved, but it remains no panacea. At
best, A-B switches are a very distant second-best to cable carriage and still promise
to place the emphasis on futility rather than utility.
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The strength of such arguments quickly withers when one moves beyond the
self-serving perspective of cable interests. First, the same may b~ said of every
cable channel provided in digital format to analog sets. Indeed, cable systems today
allocate channels to digital service which cannot be viewed by subscribers who elect
not to pay extra for digital set top boxes. 2 This does not seem to trouble them.
Second, no less can be said about DTV signals provided over-the-air. If a viewer
has no digital set or converter, that viewer's screen will be blank, too. Third, the
whole point of the transition is to end the era of empty screens. No better way
exists to promote DTV receiver sales and speed the transition than to assure that the
two-thirds of the audience which subscribe to cable television have access to all the
DTV broadcasting provided by stations in their communities. Therefore, ALTV
respectfully suggests that cable interests' argument about blank screens themselves
draw a blank.

1E.g. Time Warner Cable Comments at R.

2Any D.C. Cable subscriber who declines to pay for the system's digital tier can confirm this.
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Cable interests simply ignore that analog and DTV signals, even when they
display the same program content, are far from duplicative. A major premise of
converting the broadcast television system to digital is the super!or picture and
sound quality provided by DTV. Could one rationally suggest that watching
Stanley Kubrick's 2001: A Space Odyssey in a 4x3 NTSC display with even
analog stereo sound really duplicates substantially the program experience of this
cinema classic in 16x9 1080! HDTV with full digital sound? The same question
might be posed about a PBS special on the works of Van Gogh or even a major
sporting event telecast. One might answer that the NTSC and DTV experiences
were comparable only at risk of questioning the bas;c premises of converting this
nation's system of universally available, free broadcast television from analog to
digital.

1E.g., Time Warner Cable Comments at 8.
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Time Warner improperly understates the benefit of DTV must carry, alleging
that its only beneficiaries would the richest viewers, who can afford new DTV
receivers, not viewers who can afford only over-the-air reception. l The fact that
only a few well-off viewers might enjoy these benefits in the near term because the
price of a DTV receiver initially will be high is irrelevant. It involves a classic
attempt to focus on the trees rather than the forest. With a variety of DTV
programming available from local television stations, viewers will buy DTV
receivers. Some may elect to acquire only DTV-to-analog converters initially.
Others may await expected reductions in receiver prices to acquire sets. As the
transition progresses, DTV penetration will increase as many more viewers than
the rich and famous acquire the ability to receive and convert or view local
television stations' DTV signals. At the end of the transition, the vast majority of
television viewers will be relying exclusively on local television stations' DTV
signals. Congress's goal, therefore. was not to provide special short-term benefits
to the rich, but to assure that all viewers, regardless of economic circumstance,
could enjoy the benefits of a diverse array of local DTV broadcast signals.

1Time Wamer Cable Comments at 20.
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ALTV must demur. First, the issue is not program content, but a system or
structure of local broadcasting. 2 A side-by-side comparison of program service
available on cable versus broadcast television, therefore, misses the point. Second,
the critical distinctions between broadcasting and cable television have nothing to do
with program content. What most prominently distinguishes broadcast television
from cable television stems from broadcasting's free, universally available service.
Suffice it to say, cable systems have gained no renown by offering free service or
service in far flung areas of low population density.

1E.g., Ameritech Comments at 17.

2 Turner 11, 1997 LEXIS 2078, *25 (" In short, Congress enacted must-carry to "preserve the existing
structure of the Nation's broadcast television medium while pennitting the concomitant expansion and development
of cable television. ").
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The alternative, of course, is depriving 60-70 per cent of the broadcast audience
of the opportunity to view local television stations' DTV signals on cable.2 The
Commission's goal is to increase that initial "small fraction" of the audience with
DTV sets to a very large fraction as quickly as possible. The absence of DTV must
carry rules only will retard, if not stifle, growth in DTV set -and converter
penetration) Beyond stating the obvious, therefore, cable interests' point about low
initial set penetration shows only disdain for the Commission's efforts to promote
rapid deployment of DTV sets and converters.

1A&E Comments at 33.

2As noted above, offering such subscribers an A-B switch is a notorious non-solution.

3ALTV Comments at 29 et seq.
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Have they utterly ignored that local television stations are subject to the same
ongoing public interest obligations for their analog and DTV facilities?2 In any
event, the debate over DTV must carry rules hardly is the proper forum for
quibbling about the public interest obligations of broadcast licensees. The
Commission already has considered and may further consider such matters in
another phase of this proceeding.3 Additionally, establishing a direct link between
DTV must carry and broadcasters' precise public interest obligations might
sabotage DTV must carry via a content-related time bomb. Finally, this argument
ignores the sort of broadcast regulation contemplated by the Communications Act
and tolerated by the First Amendment. 4 Therefore, the Commission must reject as

1Eg, UCC Comments at 5.

2Fifth Report and Order at ~~48-50. As ALTV recently observed:

They already are asked to provide public affairs programming, childrens'
programming, and cut-rate political advertising, whether such programming is
viewed or popular enough to be profitable. They already are required to build DTV
facilities at considerable expense, despite the lack of appreciable audience and
enormous uncertainty about the public demand for DTV service.

Comments of ALTV, CS Docket No. 98-201 (filed December 11, 1998) at 7.

3Fifth Report and Order at ~50.

4 As recognized by the Court in CBS, Inc. v. Democratic National Committee, 412 U.S. 94,126 (1972),

"Government power over licensees ... is by no means absolute and is carefully circumscribed by the Act itself" The
Court much more particularly to the limits of government control over broadcast programming:

Congress has affirmatively indicated in the Communications Act that certain
journalistic decisions are for the licensee, subject only to the restrictions imposed by
evaluation of its overall performance under the public interest standard.

Id., 412 U.S. at 120. The Court reiterated that a station licensee is "held accountable for the
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baseless such notions as more detailed public interest requirements as the "price"
of DTV must carry.

totality of its performance of public interest obligations." Id., 412 U.S. at 121. Similarly, in
Turner Broadcasting System, Inc., v FCC, 114 S. Ct. 2445,2463 (1994), the Court pointed
disavowed the notion that the Federal Communications Commission could control content
of broadcast programming:

In particular, the FCC's oversight responsibilities do not grant it the power to
ordain any particular type of programming that must be offered by broadcast
stations; for although "the Commission may inquire of licensees what they have
done to determine the needs of the community they propose to serve, the
Commission may not impose upon them its private notions of what the public
ought to hear.

Thus, those who seek detailed government supervision of local television stations' programming
are destined to a futile quest.
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No legal foundation exists for their argument. When all is said and done, cable
interests cite no precedent for the jump from a true physical occupation of property
to the occupation of bandwidth. They cite Loretto v. Teleprompter Manhattan
CATV Corporation, 458 U.S. 419 (1982); Bell Atlantic Corp. v. FCC, 24 F. 3d
1441 (D.C. Cir. 1996); FCC v. Florida Power Corp., 480 U.S. 245 (1987); and
Midwest Video Corp. v. FCC, 571 F.2d 1025 (8th. Cir. 1978), aff'd, 440 U.S. 689
(1979). Each of these cases involved a true physical occupation (i.e~, attachment of
wires, use of central office space for equipment, pole attachments, and construction
of facilities to expand channel capacity, respectively). Each is readily
distinguishable from the use of bandwidth. Thus, cable interests seek to stretch the
takings clause of the Fifth Amendment well beyond the breaking point.

One need only consider the legal fallout of equating use of bandwidth with a
true physical occupation. Any requirement that local television stations broadcast
any program material would invoke a taking. This is not to suggest that use of the
public spectrum would involve a taking. That is not broadcasters' property.
However, like cable systems, every television station transmits audio, video, and
radio frequency signals through privately-owned cables in the local station plant.
Consequently, cable interests interest in expanding the scope of the takings clause
brings to mind visions of cans -- of worms'

Lastly,contrary to the assertions of Time Warner, cable operators will not h~l\'c

to purchase and install costly new equipment to pass through the DTV signals of
local television stations) Only if systems elect to convert the signal in some way is
additional processing equipment required. Even then,the need for additional
equipment will derive from the cable operator's decisions concerning modulation
and other processing elements, not from the requirement to provide a signal
viewable of subscribers' DTV receivers) Therefore, the Commission should leave
the taking argument right where cable left it in the analog must carry litigation -- on
the cutting room floor.

1NCTA Comments at 33-36; Time Warner Cable Comments at 27.

2Time Warner Cable Comments at 2R, n. 2R.

3CEMA Comments at 13; Zenith Comments at 3.
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Did somebody say program content? As a justification for must carry? Not in
this proceeding! The Commission already has laid this argument to rest.
Furthermore, the Commission expressly stated that such services are not feeable as
ancillary DTV services.3 Moreover, the Commission should remind itself how the
analog must carry rules affected home shopping and infomercial stations. It made
thcm go away ... PaxTV, the seventh broadcast television network, exists today
because infomercial stations were accordcd must carry under the 1992 Cable Act. 4

The same can be said of USA Television's CitiCaster format now in Miami and
soon in a city near you. Stations which had stared death in the eye and hung on for
dear lifc with shopping/infomercial programming gained a new life with must
carry. Finally, of course, no less than any othcr station, these stations must fulfill
their basic public intcrest obligations. They arL' cxempt from no public intere"t
requircment. Likewise, they should not be exempt from must carry protcction for
their DTV signals.

1UCC Comments at 16-18.

2Yirtually all programming on local television stations is locally-oriented (i.e., selected by the licensee
because it is responsive to the local community's demands for programming), otherwise the station soon would fail.

3Report and Order, MM Docket No. 97-247, FCC 9R-303 (released November 19, 1998).

4See Paxson, Lowell, Threading the Needle. Harper Business (New York 1998) at 32-34.
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Excuse Number 33:

This attempt to perpetuate the grand illusion of a true marketplace must fail.
Cable systems remain local monopolies. Cable systems have a compulsory license
to use broadcast programming. No free marketplace exists. In practical terms, how
might consumer demand determine which DTV program offerings are successful
if consumers are denied access to some of the local television ~tations' DTV
signals? As so aptly stated by Thomson Consumer Electronics, Inc., "Consumers
must be able to make the transition to DTV in a manner that suits their own needs,
not those of their cable company." Furthermore, left to their own devices, cable
operators will discount completely the needs of noncable subscribers. Noncable
subscribers are consumers, too. Therefore, the Commission never must lose sight
of the true locus of consumer interests in this proceeding.

1TCI Comments at \6; Time Warner Cable Comments at 11; MicroSoft's Words at 16.
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